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N THE SUPREME COURT OF THE UNI TED STATES

- - - - - - - - - - - - - - - =X
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V. . No. 02-1205
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e ¢
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argument before the Suprene Court of the United States at

10: 24 a. m
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H. CANDACE GORMAN, ESQ., Chicago, Illinois; on behalf of
the Petitioners.

GREGORY G. GARRE, ESQ., Assistant to the Solicitor
General, Departnment of Justice, Washington, D.C.; on
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supporting the Petitioners.

CARTER G. PHILLIPS, ESQ , Washington, D.C.; on behalf of
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curi ae, supporting the Respondent.
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PROCEEDI NGS
(10: 24 a.m)

CHI EF JUSTI CE REHNQUI ST: We'l |l hear argunent
now in No. 02-1205, Edith Jones v. R R Donnelley & Sons.

Ms. Gor man.

ORAL ARGUMENT OF H. CANDACE GORMVAN
ON BEHALF OF THE PETI TI ONERS

M5. GORMAN: M. Chief Justice, and may it
pl ease the Court:

Congress answered the call of the judiciary by
enacting section 1658, a bright line rule that provides a
default statute of limtations of 4 years for any civil
action arising under an act of Congress after Decenber
1st, 1990.

Section 1658 applies to plaintiff's clains
because this Court said in Patterson that plaintiff did
not have clains of racial harassnment and -- and
term nation and di scharge cl ai ns.

Plaintiff's clains arise under the 1991 Civil
Ri ghts Act because that is the act that created the cause
of action that plaintiff has filed under.

In Rivers, this Court held that the 1991 act, as
anmended by the 1991 Civil Rights Act, was a new cause of
action that created new liabilities and a new standard of

conduct. Therefore, under section 1658, under the plain
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meani ng of that statute, the 1991 Civil Rights Act
applies.

The sinple one-sentence statute has been
interpreted in such a way as to give it no nmeaning. The
terms, arising under, and the term civil action, are
sinple ternms used by this Court repeatedly to describe the
statute's reach and that reach includes all civil actions
ari sing under an act of Congress after Decenber 1st, 1990,
whet her it has roots in or references preexisting | aw.

QUESTION: Ms. CGornman, one of the anomalies that
if -- if you are conplaining about a refusal to hire, a
discrimnatory refusal to hire, the limtation would be 2
years, but if you' re conplaining about a discrimnatory
firing, it would be 4 years. Does that nake sense to --
to have those two clainms both stemming fromthe origina
1981, but one having extended it?

MS. GORMAN: Yes. | -- | believe it does, Your
Honor, and the reason is that the purpose of section 1658
is to cut down on borrowing and State limtations periods
t hat have been used for the borrow ng purposes, and
anything that cuts down on those purposes of borrowing is
going to be going to the effect of that statute.

Now, the fact that there are two statutes of
[imtations is not unusual in -- in the discrimnation

cases that | file. There are often many statutes of
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l[imtations that sonmeone has to | ook at. For exanple, in

the Age Discrimnation Act, there are two statutes of

limtations for willful and not willful. Often clains are
filed under section -- under title VII, as well as under
section 1981, and we have various statutes of limtations

that we deal with in those clains as well.

QUESTI ON:  But one can see sone rhyne or reason

to those differences. Here it seens that -- that one
claimis -- is no nore deserving of a longer tine than the
ot her.

MS. GORMAN:  Well, we have to | ook at the plain
meani ng of the statute, Your Honor. And it is a default
statute of limtations, so Congress has the option at any
time of creating a -- a statute of limtations going back
to 1981 if it thinks that this is not the way it wanted it
to work out. But it -- the statute is clear that it's for
all new causes of action or for all causes of action that
ari se under acts of Congress after Decenmber 1st, 1990, and
| think it's very clear that plaintiffs' clains did not
arise until the 1991 Civil Rights Act. Plaintiffs could
not file a cause of action until that 1991 Civil Rights
Act .

QUESTION: Do you want us to interpret this
section (b) as a new cause of action, in other words?

MS. GORMAN: The 1991 act. The clains -- |I'm
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only addressing the narrow i ssue --

QUESTI ON:  Yes.

MS. GORMAN: -- of the clains that plaintiff
could not file prior to --

QUESTION: Section (b). You -- you want us to
interpret section (b) as a new cause of action?

MS. GORMAN: Correct. And | believe that
follows fromthe Court's decisions both in Patterson and
in Rivers.

QUESTION: If -- if you conpletely untie section
(b) fromsection (a), nunmber one, it doesn't nake any
sense, and nunber two, the -- the inplied cause of action
t hat we have found m ght di sappear because we have told
Congress, when you enact a new cause of action -- or a new
statute, you have to say explicitly if it creates a
private cause of action.

M5. GORMAN: | believe Congress addressed that
in the 1991 Civil Rights Act, codifying that this was a --
that there was a private right of action involved. But
this Court had al ready --

QUESTION:  Where -- does it say that in 19817

MS. GORMAN: In 1981(c).

QUESTION: Well, I -- I'"'mnot sure | read it
t hat way.

MS. GORMAN: The rights protected by this
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section are protected agai nst inpairnment by nongover nnent
di scrim nation and inpairnment under color of |aw

QUESTI ON:  That doesn't sound |like an explicit
creation of a cause of action to ne.

MS. GORMAN:  Well, Your Honor, this Court had
al so said in Patterson that 1981 did create a private
ri ght of action.

QUESTION: Well, that's what -- but that was
under 1981. You're saying it's a new cause of action, and
|'"'m saying that if it's a new cause of action, then
Congress has to be explicit that there's a private cause
of action.

MS. GORMAN: | believe the | anguage in section
(c) was put in there just to confirmthat what the Court
said in Patterson, that this was a private right of
action, was going forward with the new statute.

And to the point that this is definitional,
which I think was what you were al so raising, Justice
Kennedy, the fact that Congress adds definitions to create
causes of action was recognized by this Court in Rivers as
a way that Congress often creates causes of action. So |
believe that that's very consistent with how this -- how

Congress enacts causes of action.

QUESTI ON:  Your -- your argunent really rests on
t he proposition that arising under has a -- a uniform
8

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

meani ng, that it doesn't acquire different nmeanings in
different contexts, doesn't it?

MS. GORMAN: | believe it rests on the
proposition that the nmost conmon way of neaning -- using
arising under is the way Justice Hol nes described it and
that's that a suit arises under the |law that creates the
cause of action. And that's what we're saying here, that
this suit relies on the 1991 law. That's what created
plaintiff's cause of action.

QUESTION:  Well, we've -- we've also held that
-- that arising under enbraces not just a -- a Federal
cause of action but even State causes of action that
require determnation of a Federal question for which the
Federal question is -- is sort of essential. Now, how
coul d you possibly apply that neaning to this statute? It
woul d nmean that the Federal Governnent would be
establishing statutes of limtation for State causes of
action.

MS. GORMAN: | don't believe that's how the
statute was -- was drafted, Your Honor. The Eleventh
Amendnent does not place any linmtation on Congress'
ability to establish a Federal statute of limtations for
a Federal claim and | believe section 1658 is clearly
directed to Federal causes of action, Federal civil

actions, not to State civil actions.
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QUESTION: Not if you use arising under the way
we use it in other contexts where -- where it -- a claim
can -- can be thought to arise under, for purposes of --
of Federal court jurisdiction, even though the cause of
action is -- is a State cause of action.

MS. GORMAN.  Your Honor, | believe arising under
in this sense should be used in the way that it's nost
used by this Court and in the way that it's used in title
28, which is where this statute was -- is codified. As
Justice Frankfurter said, you -- you take the soil al ong
with it, that goes along the other statutes. So the fact
that this Court has repeatedly and consistently said in
title 28 that a cause of action arises under the |aw that
creates the cause of action or if it depends -- depends on
t hat cause of action. | believe that's the -- the way
ari sing under should be used in this case as well.

QUESTION:  All right. So you're picking one of
various -- various nmeanings, but that's all that the other
side is doing too.

MS. GORMAN: But | believe this is the nore
consi stent approach with how this Court has | ooked at
arising under in the -- in the jurisdictional context
because that is where this Court -- that is where Congress
has placed this definition in the statute.

QUESTION: | don't think so. | think in cases

10
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such as Smth v. Kansas City Title & Trust Conpany, we've
-- we've said that arising under jurisdiction includes
where the cause of action is based on State |aw, but
relief necessarily depends on resolution of a substanti al
gquestion of Federal law. W say that Federal courts can
take jurisdiction in that situation.

And as | say, if you apply that neaning here, it
-- it nmeans that you're -- you're setting a Federal
statute of |imtations for State causes of action unless
you want to disown Smth v. Kansas City and that |ine of
cases.

MS. GORMAN:  Your Honor, what |'m suggesting is
that the -- the reasoning of this Court has been
consistently that under title 28, arising under has been
used as Justice Hol mes has suggested it, and that's what
| ' msuggesting is the -- is the bright line rule that this
Court should follow in this case.

QUESTION:  |I'm suggesting that's w ong.

MS. GORMAN: | understand, Your Honor.

QUESTI ON:  What do you do with the hypotheti cal
that was raised in -- in the briefs on the other side that
suppose Congress shrinks the people who are exenpt from
title VI, say, and nakes it 15 or nore enpl oyees instead
of 25 or nore enployees? Then what do you do with the

peopl e who are newy included? Do they get a |onger
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statute than the ones who were there before?
MS. GORMAN: Yes, Your Honor, | believe they do.
And again, | want to point out that this is a default

statute of |limtations, so Congress would al ways have the

ability to affix a statute of limtations.
QUESTION: But -- but in -- in determ ning what
Congress neant, is it -- wouldn't it be relevant that that

seens sonething no | egislature would want to have happen,
t hat people who are newy covered by the sanme prescription
get nore time to sue than people who have al ways been
covered?

MS. GORMAN:  Your Honor, first that exanple
comes fromtitle VIl which does have its own --

QUESTION: | know. | know. So we had to pick

one that cones under 1981 or 1982.

M5. GORMAN: | still think we have to give the
pl ain neaning of the -- of the statute its effect, and
Congress -- we have to understand that Congress set this

as a default and if Congress does not want to have this
anomal y where people who are between 15 and 25 enpl oyees
ina-- in an enploynent relationship where it's under 25
enpl oyees and now a cause of action has been created for
them-- if Congress does not want to have that situation,
t hen Congress is going to have to draft a statute of

[imtations which that -- with that [aw, which Congress
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has shown under the Sarbanes-Oxley Act that it is nore
than willing and able to do.

When Congress adopted -- when Congress anended
t he Tel ecommuni cations Act of 1936 to add the Sarbanes-
Oxl ey anmendnment, it put in the statute of limtations that
it knewit wanted to have so it would be consistent with
other statute of limtations within that statute. And it
is clear fromthe reading of that statute, that if
Congress -- that Congress thought if they had not put in
t hat anmendnment, that the 4-year statute of -- of
[imtations would apply even though that was an anmendnent
to a preexisting statute.

QUESTI ON:  Anot her problem that was raised in
the brief on the other side was what would you do with a
circuit that had a law -- that it had interpreted the |aw

as allowng no claimand there's a circuit where other

circuits have -- have allowed a claimin the -- and we
haven't spoken. In the circuit that said there was no
claimand then -- so that people are newy covered --

suppose Congress elimnates that circuit split and it
makes it clear that everybody is covered. Then what
happens in the circuit where people were not covered until

Congress clarified the law? Do they get the 4 years?

MS. GORMAN: | believe in npst cases | think
everyone will get 4 years, and the reason | say that is
13
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because section 1658 does not address the circuit --
circuit split. It addresses the statute that's enacted by
Congress. So if Congress enacts the statute setting forth
a cause of action that was not codified before, then |
believe that that 4-year statute of limtations would
apply.

QUESTION: Well, but that -- that's the issue,
whet her it was codified before. Sone circuits say it was
already there. Oher circuits say it wasn't there. For
the latter circuits, this would be a new creation of a
cause of action. For the fornmer, it would not. Now,
agree there's only one right answer; either -- either it
exi sted under the old law or it didn't exist under the old
| aw.

But frankly, | don't want to have to sit here
and resolve -- resolve questions of whether sonething
exi sted under an old |l aw for no purpose except to decide
whet her -- whether this statute of limtations provision
cuts in or not. | nean, it's a weird thing to have us
doi ng, deciding whether a statute was really nerely
reaffirmng an old | aw or whether it was enacting a new
cause of action. | --

MS. GORMAN: | -- | think one thing that we
woul d al ways be able to do is to | ook at these statutes.

Since we're |looking at this in the abstract, it's hard to

14
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say. But -- but taking the -- the 1991 statute, for
exanpl e, where Congress defines it in the purpose as
expanding the rights, then | think it's clear that this is

sonet hing new that did not exist before. So I think --

QUESTION: But in -- in --

MS. GORMAN: |'m sorry.

QUESTION: I'msorry. | didn't mean to cut you
of f.

| was -- in the case of the circuit split, |
t hought the statute that broke -- that -- that resol ved

the circuit split and confirmed that there was a cause of
action would -- would qualify on your theory of arising
under because your -- your cause of action would, in part,
be based upon the amending statute. Am | wong?

MS. GORMAN: No. That's correct, Your Honor.

QUESTI ON: Ckay.

M5. GORMAN: That is what |'m suggesti ng.

QUESTION: Well -- well, it has to --

QUESTI ON:  But what about the circuit that
al ready recogni zed the cause of action? My | repeat ny
guestion?

Say that -- prior to the statutory anmendnent,
the Seventh Circuit had al ready recogni zed the cause of
action that the amendnent confirnmed. Now, would it be a

new cause of action in the Seventh Circuit?
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MS. GORMAN: | don't think it would be a new
cause of action but it would now be arising under an act
of Congress that was enacted after 1900, and | think --

QUESTION:  But the Seventh Circuit thought it
arose under an act of Congress even before the amendnent.

MS. GORMAN: | understand, Your Honor, but I
think if you | ook at the purpose of the statute and if we
use Patterson as an exanple, in Patterson the Court said
there was no clai munder 1981 for post-contract clains.
And t hen when Congress enacted the 1991 act, if -- if --
|"'m sorry. Patterson had not been decided by this Court,
but we had circuits in a disarray on this issue and then
Congress enacted the 1991 act and said in there we are
expandi ng - -

QUESTION: Onh, | see.

M5. GORMAN: -- and defining. Then I believe
that the 4-year statute would apply.

And if | may, Your Honor, |I'd like to reserve
the remai nder of my tine.

QUESTION:  Very well, M. Gorman.

MS. GORMAN: Thank you.

QUESTION: M. Garre, we'll hear fromyou

ORAL ARGUMENT OF GREGORY G. GARRE
ON BEHALF OF THE UNI TED STATES,
AS AM CUS CURI AE, SUPPORTI NG THE PETI Tl ONERS
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MR. GARRE: Thank you, M. Chief Justice, and
may it please the Court:

Petitioners' clainms for racial discrimnation in
the ternms and condition of enploynent are subject to the
uniformstatute of limtations set forth in 28 U.S.C. 1658
because those clains were created by and therefore arise
under the Civil Rights Act of 1991, an act of Congress
enacted after Decenber 1 --

QUESTION: M. Garre, as has al ready been
poi nted out, the interpretation does give rise to sone
anomal ies and interpreting it the other way m ght as well.
What coul d Congress have provided in section 1658(a) to
avoi d sone of these questions?

MR. GARRE: Well --

QUESTION: How could it have been witten --

MR. GARRE: Justice --

QUESTION: -- so we wouldn't be in this ness?
MR. GARRE: Justice O Connor, | think some of
the -- the issues that have been identified to the Court

are a direct product of the conproni se that Congress
struck in 1990. Oiginally the act, as proposed by the
Federal Courts Study Commttee, would have applied a
uniformstatute of limtations to all existing causes of
action. And sonme Menbers of Congress and groups believed

that that would create retroactivity concerns. So the --
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t he conprom se that was adopted was that the uniform
statute of |imtations would apply on a going-forward
basis with respect to causes of actions that were created
by acts of Congress enacted after Decenber 1990.

This case involves precisely such a cause of
action. Petitioners' claims we know fromthe Patterson
case were not actionable under statute 1981 prior to the
1991 Civil Rights Act. The only reason petitioners are in
Court today and have viable clainms is because of the 1991
Civil Rights Act. Therefore, we think that respondent's
position which results in the conclusion that petitioners
claims arise under the -- the sanme statute at issue in
Patterson, the statute that we know does not create those
clains, is an absurd conclusion that we think counsels
agai nst their position.

QUESTION: What if the statute did create those
claims? | mean, |I'mgetting back to the circuit split
guesti on.

MR. GARRE: W --

QUESTION: It seens to ne you don't give the
sane answer that -- that the petitioner does.

MR. GARRE: Justice Scalia, we think that the
circuit split problem would be resol ved for purposes of
section 1658 the sane way it would be resolved for

retroactivity purposes. Anytinme Congress creates a new
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cause of actions, there -- there are going to be questions
that arise fromthe creation of that cause of action.

The Court considered the same question in Hughes
Aircraft v. United States ex rel. Schumer where Congress
anmended the False Clains Act to elimnate a jurisdictional
def ense, and this Court said, on pages 949 and 950 of its
opi nion, created a new cause of action. And therefore,
the Court held that cause of action cannot be
retroactively applied.

QUESTION: So you're saying we -- we will have
to resolve these -- these circuit splits for no purpose
what ever except to decide whether the statute of
limtations applies. Right? W'Ill have to --

MR. GARRE: No, Justice Scalia. 1In the sense
that the same issue would -- would arise for retroactivity
pur pose, whether or not Congress has created a new cause
of action which would apply retroactivity -- retroactively
or not. And even if the retroactivity question didn't
arise, that's a product of the statute that Congress has
dr awn.

Anot her -- another problemw th respondent's
construction --

QUESTION: As you interpret it.

MR. GARRE: As we interpret it, and we think

that that is the plain nmeaning of Congress' use of both
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the -- the all-inclusive term the traditionally inclusive
term arising under, as well as Congress' reference to an
act of Congress.

QUESTION:  What -- what is your position as to
whet her the statute of limtations applies to State causes
of action?

MR. GARRE: We don't think it applies to State
causes of action at all.

QUESTION:  Then you're not using the all-
inclusive term arising under.

MR. GARRE: Well, that's not a product that
Congress has used of arising under. It's a question of
whet her Congress intended to supply a Federal statute of
l[imtations for State clains.

QUESTION: Well, and -- and you say they didn't

because -- so your -- since it's absurd to think they did
that, you're -- you're giving arising under a narrower
interpretation than -- than we give it for --

MR. GARRE: Well --

QUESTION: -- for purposes of -- of Federal
jurisdiction.

MR. GARRE: In the first place, we think that
plaintiffs' clainms arise under the 1991 Civil Rights Act
under any definition of arising under, dictionary

definition, the statutory definition, and 28 U.S. C

20
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1331 --

QUESTION:  But -- but that contradicts your
ot her position that -- that we're going to have to resolve
this question in order to determne the circuit splits
because if you believe that, your -- your answer woul d be
the same as -- as the petitioners. You don't have to
resolve those circuit splits so long as there's a |ater
statute. It arises under the State -- under the later
statute. Whether it arises under both, who cares?

MR. GARRE: No.

QUESTION:  That's not your position.

MR. GARRE: The question would be the sane
gquestion that this Court considered in the Rivers case
whi ch was whet her or not Congress created new causes of
action in the 1991 Civil Rights Act, and the Court
anal yzed that question by | ooking to Congress' intent
enacting that act. Sone parties argued that Congress had
sinply clarified and continued into effect old rights.

Ot her parties argued that Congress had created new rights,
and this Court agreed with that interpretation. And we
think that that interpretation requires the conclusion in

this case that petitioners' clains are governed by the

statute of limtations in section 1658.
If | could refer to another problemwth
respondent’'s construction and that is it -- it essentially
21
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renders inoperative the default rule established by
Congress in section 1658 in the vast majority of cases,
and that's because Congress rarely creates the kind of
whol |y new and sel f-contained cause of action that has no
reference to or roots in Federal law. And that's the only
time that the default rule, which Congress thought was a
significant inprovenent to the prior practice of State --
borrowi ng State statute of limtations would apply under
-- under respondent's -- under respondent's
interpretation.

QUESTION: Well, it did so in the Truth in
Lending Act and -- and the Clean Air Act and the Cl ean
Water Act. Those are all new enactnents.

MR. GARRE: But -- but, Justice Kennedy,
Congress often chooses to -- to build upon existing

Federal law in creating causes of action.

QUESTION: Well, in this case, what about the
problemw th the inplied cause of action? | don't read
section (c) as explicitly granting a -- a private cause of

action.

MR. GARRE: We think -- from our understanding
of section (c), it was intended to clarify that section
1981 does create a private right of action, which -- which
this Court had held in Runyan and reaffirnmed in Patterson.

But we don't think it's a problemif the Court
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concludes that petitioners' clainms depend on both
subsection (a) of 1981 and subsection (b) of 1981 because
petitioners' clains only exist today because of the 1991
act, in that respect, arise under that act, under the
dictionary definition of arising under and under the
settled definition of arising under that Congress uses in
title 28 of the United States Code.

Petitioner seens to read the statute's reference
to an act of Congress to refer only to an act of Congress
that creates the kind of wholly new self-contained cause
of action | nentioned.

QUESTI ON:  You nean respondent, yes.

MR. GARRE: Respondent. You're right, M. Chief
Justi ce.

But we think, as -- as Judge Alito concluded in
his dissenting opinion in the Zubi case, that an act of
Congress is just as naturally read and has to be read to
i nclude an act of Congress that creates a cause of action
by amendi ng an existing cause of action.

And all of respondent's objections about the
practicality of our position, which we think is -- is the
pl ai n- neani ng position of what Congress -- the statute
t hat Congress wote, have to be wei ghed agai nst the
intractable problenms that this Court and the Federal

Courts Study Commttee identified with respect to the past
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practice of borrowing State statutes of |imtations.

Qur inquiry focuses the analysis exclusively on
Congress' actions and Federal |aw, and we think that
that's where Congress wanted the courts to focus. The
prior practice focused the inquiry on State law. It
requi red Federal courts to canvas State law, to identify
an anal ogous State cause of action, and then to try to
identify the statute of limtations that would apply in
the State to that cause of action, and then to make a
separate determ nati on whether that State statute of
[imtations could appropriately be applied to Federal |aw.
And that had created great uncertainty and great disparity
in the application of Federal |law. |Indeed, under the old
practice, a single Federal claimcould be subjected to 50
different State statutes of limtations.

And that was the problemthat Congress was
addressing at the -- the recommendation of the Federal
Courts Study Commttee in enacting section 1658. And it
deci ded, as a result of the conpromse, to apply it only
on a going-forward basis with respect to new clains that
were created by Congress after 1990.

Petitioners' clainms only exist today as a result
of Congress' action in the 1991 act, and we think they're
clearly governed by the default statute of limtations

establ i shed by section 1658.
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As petitioners' counsel made clear, section 1658
is only a default rule. Congress can always specify a
different rule and it has done so several tines since
1990. It did so in the Sarbanes-Oxley Act of -- of 2002,
and that's significant because that act, Sarbanes-Oxl ey,
anmendi ng an exi sting cause of action under the Securities
and Exchange Act -- so if -- if Congress had in mnd the
interpretation of section 1658 that respondent proposes,
it's certainly odd that Congress felt obliged to anmend
1658 to put in the special statute of limtations for
securities |laws clains.

QUESTI ON:  What was the period prescribed in the
Sar banes- Oxl ey statute?

MR. GARRE: It's 2 years after the discovery of
facts and 5 years after the violation, which is different
than the 4-year rule established by Congress in section
1658(a).

We think the court of appeals in this case erred
in subjecting petitioners' section 1981 clains, which only
exi st because of the 1991 Civil Rights Act, to the old
borrowi ng practice that Congress sought to put an end to
in 1990, and we think that this Court should hold that
t hose clainms are governed by the uniform statute of
limtations established by section 1658.

QUESTION: WI Il there be sonme retroactivity

25
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problens if sonme States have 6-year statute of limtations
and this reduces that period?

MR. GARRE: No. As -- as Judge Alito explained
in his -- may | answer that question?

QUESTI ON:  Yes.

MR. GARRE: As Judge Alito explained in the Zub
di ssent, there's no retroactivity problens because the
only expectation that a plaintiff could have after
Congress created the new causes of action in 1991 is if
t hose causes of actions would be subject to the default
statute of limtations specified.

QUESTI ON:  Thank you, M. Garre.

MR. GARRE: Thank you.

QUESTION:  We'll hear now from M. Phillips.

ORAL ARGUMENT OF CARTER G. PHI LLI PS
ON BEHALF OF THE RESPONDENT

MR. PHILLIPS: Thank you, M. Chief Justice, and
may it please the Court:

It seens to ne that there are two propositions

that arise out of the conversation of the past 25 m nutes.

First of all, there is no single uniform meaning
of the -- of the expression, arising under. It is not a
termof art. It is a termof chaos. It is a-- it is a

phrase that is used repeatedly in different contexts,

routinely used with a very pragmatic -- in a very
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pragmati c fashion and does not answer the question whet her
or not Congress, when it adopted 1658, or Congress, when
it anmended section 1981, really envisioned this kind of
expansi ve interpretation that would allow an argunment to
be made that State | aws are suddenly subject to statutes
of limtations. As Justice Scalia asked, when you nake

ot her kinds of adjustnments in these schenes, are you going
to have to resolve every -- every one of these issues?

| nmean, the question with respect to the split
in the circuits. There is currently pending a proposed
change to the Air Carriers Access Act that specifically
resol ves the conflict in the circuits between the El eventh
Circuit which says there is no cause of action and ot her
circuits that says there is a cause of action.

These aren't hypotheticals. These are real
issues and if this Court is not careful in howit tries to
confine the interpretation of section 1658, it's going to
be interpreting the statute for the better part of the
next 10 years, which may be good news for nme as a
practitioner before the Court. But I'mquite certain that
it's not good news either for ny clients, for the | ower
courts that are going to have to adjudicate these probl ens
or for --

QUESTION:  The solution to the |ast problem you

rai sed offered by the petitioner is sinply you use the
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newer statute, and you don't have to | ook into the

guestion of -- of which side of the circuit conflict was
correct. If the right is created by the new statute, it
didn't matter whether it -- if it's affirmed by the new

statute, you're suing under the new statute, it doesn't
matter whether it existed before or not. VWhy isn't that
an adequate sol ution?

MR. PHI LLIPS: Well, it mght be an adequate
sol ution, Justice Scalia, except that it's not self-
evident fromthe | anguage, arising under. The question is
what -- what is the use of arising under that you' re going
to try to apply in a nore or |less uniform fashion.

QUESTION: But | think isn't her answer to the
-- to the fact that it isn't self-evident fromthe
| anguage al one an answer she gave to a separate question,
and that is that it's the policy of Congress to apply the
-- the 4-year rule when it can so that if in doubt -- if
the | anguage all ows but doesn't conpel, then the answer
woul d be apply the new statute because that is going to
get to the congressional objective of getting the 4-year
statute as broad --

MR. PHILLIPS: And there -- and | don't think
there's support for that objective in -- in this
particul ar statute because if Congress really nmeant --

QUESTION: Well, isn't the -- isn't the support
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that they started out by intending to -- to apply the 4-

year period, | nmean, across the board and they -- they
only fell back out of fear of -- of violating reliance
interests which would say the -- the objective is still to

get the broadest possible application?

MR. PHILLIPS: Well, no. It's a question of --
| mean, they -- they obviously nade a -- a conprom se, but
the question is why isn't it as reasonable a conpromse to
say, look, we're going to deal with this in the truly
cl assic sense of the word prospective. Every new self-
contained statute that goes into effect is now subject to
this rule. And -- and literally, as Justice Kennedy
said --

QUESTION: They coul d --

MR. PHILLIPS: -- they do that every day.

QUESTION: -- they could have said that, but the
-- the counter-argunent to -- to what you've just said is
-- and -- and maybe this is -- | hope you'll conmment on
this, that on your reading, the 4-year statute is -- is
rarely going to be applied sinply because there -- there

aren't very many sort of absol utely brand-new,

freestandi ng, self-contained causes of action. Most of

themare -- are subjects of tinkering fromtinme to tine.
MR. PHILLIPS: Well, Justice Souter, the -- the

reality is that this is far nore common than you think.
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The anti-terrorismstatute has specific standal one causes
of action. The Muhammd Ali Reform -- Boxing Reform Act
has a standal one cause of action. | nean, there are, in
fact a host of statutes in which Congress does precisely
what the other side clainms it rarely does. | mean, this
-- if -- if the Court would like us to provide a |list,
we' d be happy to do it.

QUESTI ON:  Yes, but the argunent is the other
way. | nean, it's that very often major pieces of
| egislation are enacted in the formof what |ooks |ike an
amendnment of a current statute. | think of the Celler-
Kef auver Act. | nmean, on your theory, all of nerger |aw
would really be viewed as not a new statute when it was
totally new. There were no nmerger cases to speak of prior
to Cell er-Kefauver. And then they cone in and section 7
applies to assets and all of a sudden you have nerger | aw.
Well, on your view that would be just viewed as -- as if
it were sone kind of trivial amendnment when it created
half of anti-trust law. | mean, you see, that's the kind
of problem 1 think --

MR. PHILLIPS: Well, no, | understand that, but
t he problemyou still have, Justice Breyer, is that you've
got to figure out how do you try to reconcile --

QUESTION: Well, we reconcile it by saying if

it's a new -- you | ook at the act of Congress. An act of
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Congress is called Public Law 3278 or whatever it is, and
if prior to that act of Congress, you didn't have the
cause of action, and if after you did, well, that's what
they nean. It arises under a new act of Congress. That
seens pretty sinple.

MR. PHILLIPS: That's -- that's pretty sinple,
Justice Breyer, but it doesn't answer Justice Kennedy's
question which is if you |ook at this particular act of
Congress, which is codified in subsection (b), it doesn't
gi ve you any basis for a right of action. The
infrastructure --

QUESTION: It doesn't give you any -- oh, now,
now, all right --

MR. PHILLIPS: That definitional provision
doesn't renotely --

QUESTION: -- that -- that -- if you're asking
me the question, 1'd answer that question by saying, of
course, they intended a private right of action to apply.
| nmean, now let's go into the history of it and see
whet her they did or not.

MR. PHILLIPS: But, Justice Breyer, that's --

QUESTION: And | think -- | think that by the --
but that's a different issue.

But in my way of thinking, that doesn't raise a

serious question because |I don't believe that they didn't
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intend to raise -- to have this as a private right of
action.

MR. PHI LLI PS: But | still -- but that still
doesn't answer what -- what strikes me as the fundanental
guestion which is when Congress approached section 1981,
did it think that it was, in fact, creating a whole new
infrastructure cause of action or was it basically sinply
engrafting it back onto what section 1981 has been since
1866.

QUESTION: It was engrafting it on and before
t hey passed the act of Congress, you did not have this
ki nd of cause of action, and after they wote the new act,
you did have it. Therefore --

MR. PHILLIPS: But -- but you -- but, Justice
Breyer, you only have this cause of action because four --
three of the four elenents arise and existed | ong before
1991, and those -- and that -- and it clearly has to arise
under that portion of it as well. So the question is, if
it arises under both, what's the right resolution of the
guestion?

And the point that, it seens to ne, that the
petitioner and the United States have never responded to
is why it you would adopt a rule that carries with it as
much conplication and conplexity as the rule that they

propose when you don't have to conme out that --
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QUESTI ON: | think their answer is, as |
understand it, that is the approach that gives maxi num
effect to the new statutes of limtation that -- that
Congress has enacted. Now, what -- what evidence is there
t hat Congress wanted it to have maxi num effect?

MR. PHILLIPS: There is no evidence that
Congress wanted it to have maxi mum effect.

QUESTI ON:  Well, except the fact they enacted
the statute.

MR. PHILLIPS: The statute applies on a regul ar
basis to al nost everyday acts that Congress adopts in
whi ch they provide a cause of action and do not provide a
statute of limtations. And that spares this Court and
every other court the burden of having to borrow from
State law, trying to figure out what anal ogous State | aw
claims woul d be used as the basis for a statute of
[imtations.

QUESTION:  One of the problens that troubles nme

about borrowing State law -- |'ve had a | ot of experience
in these cases -- that if you |look at this statute under
State law, | think the old cause of action that Patterson

recogni zed would be a contract cause of action. And
arguably, the one before us today is a tort action. So
you' d probably have to follow the State tort |aw statute

of l[imtations for half the case and the contract statute
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of limtations for the other half of the case, after you
figure out which State | aw applies. So you have this
problem even if you're referring back to State |aw, of
maybe com ng out with two different results.

MR. PHILLIPS: Except that | think, for the nost
part, the courts have pretty well resolved what they were
going to do with respect to section 1981. | would have
t hought the problem --

QUESTION: Well, the section 1981 as construed
in Patterson is clearly a contract claim

MR. PHI LLI PS: Ri ght .

QUESTION: But as -- but this cause of action I
don't think is clearly a contract claim

MR. PHILLIPS: Well, it's difficult to know
whet her Congress nmeant to change that. | -- | don't
di sagree with that.

But | -- but it still seems to me the nore
fundamental problemin trying to sort out what Congress
did with respect to section 1981 is that it never intended
to make this into a brand new infrastructure. It took the
existing four elements. It didn't change a single word in
section 1981 when it inplenmented this cause of action. So
the notion that this is a cause of action that arises only
under the 1990 act is clearly -- under the 1991 act is

clearly --
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QUESTI ON: How nmuch -- how nuch trouble are we
going to have in the future if -- if we adopted your --
your theory? How -- you know, how am | to decide in the
future whether a new cause of action arises all by itself
or whether it -- it attaches to a greater or |esser degree
to a preexisting statute? Wlat's -- is it an easy test?

MR. PHILLIPS: | -- 1 think every court that has
adopted that test -- certainly the Seventh Circuit in this
case and other courts of appeals have recognized that it
is an infinitely sinpler test than trying to figure out
what arising under will nmean in all of its various
permut ati ons and new statutes. All you have to look at is
to see whether or not the cause -- the elenents -- all the
el ements of the cause of action are newy created. That
may be enbodied in a -- in an amendnent to an existing
statute. It may be on a standal one basis. But | -- |
submt to you that is a significantly sinpler course to
fol | ow

And, indeed, | don't --

QUESTI ON:  But one thing that isn't sinpler
about it, M. Phillips, is the problemthat Congress
sought to cure with 1658, that is, you can have amazi ng
di versity across the country if you're borrow ng States'
limts. For the sane claim it could be 2 years in one

State, 3 years in another, 6 in another. Congress surely
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wanted to cut out that disparity so that simlarly
situated people would have the sane right to sue.

MR. PHILLIPS: On a prospective basis, there's
no question about that, that the Congress had passed the
Anti-terrorismAct that created a new cause of action, did
not want the kind of inherent inequalities that arise
under borrowing to go forward.

QUESTION: And that's suggesting that --

MR. PHILLIPS: It says nothing about what the
Congress did retroactively.

QUESTION:  -- that the old way is inherently
conpl ex because you have to figure out which would be the
closest State |Iimtation. And Congress just wanted to get
away fromthat conplexity. | don't know that that's --

t hat that what was introduced is -- is nore conplex. It
seens to ne | ess so.

MR. PHI LLIPS: Well, | -- Justice G nsburg, your
own hypot heticals suppose exactly how many conpl exities
are going to arise, and I -- | can assure you that as --
as nmuch i magination as we've put into this, plaintiffs’
counsel s and defense counsel going forward will try even
harder to end up fighting these issues in terns of the --
in terns of conplex this is.

Al'l you have to do is |look at the second

certified class in this case. The district judge in this
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case thought this was an easy statute to interpret and
applied it to classes 1 and 3. \When he got to class 2,
what did he say? He said, with respect to those clains
with regard to part-tinme enploynent, the parties are going
to have to sort that out thenselves. He nade no attenpt
to sort -- to resolve that issue because it is a

conpl etely i nponderabl e question under their
interpretation of section 1658.

QUESTION:  All right. Look -- |look at your own
interpretation. Answer this one if you can. | nean, |
don't know. |I'mjust thinking about it. But Congress
passes a new statute. It's called New, New, New.

(Laughter.)

QUESTION: And it's in a special code, title 78,
just to be new. And it says this -- and this is total new
and here is what it is. W have a Federal cause of action
and a claimfor double damages for anyone who has been
injured by a robbery commtted with a gun. And then it
says, robbery shall be defined as it is defined in title
18, section 391. And now, a gun -- that's new here, but
we define that -- you see what |'m doi ng?

MR. PHI LLIPS: OF course.

QUESTION: |I'"m just reproducing.

Now, how are you going to take that? [Is that

new, new, hew?
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MR. PHILLIPS: O course, that's a new, new, new
cause of action.

QUESTION:  AlIl right. O course, it is.

MR. PHI LLI PS: But --

QUESTION: Well, but it refers to the old one,

you see.
MR. PHILLIPS: But, of course, that doesn't
change --
QUESTION: We get three of the elenents from --
what ?

MR. PHILLIPS: But that doesn't change anyt hing,
Justice Breyer. O course, you can refer back to it. The
gquestion is are all of the elenents of the cause of action
i ndependently provided for in the New, New, New statute
and the answer is yes.

QUESTION:  But you can do it by a cross
reference. In other words, in your view, if it's done to
-- through a cross reference, they are still new, new,
new, but it's done by a physical placenent, it's old, old,
ol d.

MR. PHILLIPS: No, I don't think it's that
sinple, Justice Breyer. |If it's done where Congress neans
to create a new infrastructure and a new cause of action,
it's new, new, new. When Congress does nothing nore than

engraft and doesn't even renotely nodify the existing
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infrastructure, it doesn't even so nmuch as change the
words of a statute that's been here from 1866, to suggest
that this is a -- a suit that arises solely under -- under
a 1991 anmendnment seenms to me w ong.

The -- the other point | think it's inmportant to
make in this connection -- and -- and it's the rule of
construction that seenms to get |lost sight of -- is -- and
--and it's the one this Court adopted in Wlson v. Garcia
-- is that there is no reason to assune that Congress
woul d nean for the -- to have two causes -- two statutes
of limtation apply to the sane cause of action when it
was interpreting section 1983.

And here we have a situation where you will have
two -- two statutes of limtation applying to the sane
words in the same subsection of a statute. And we raised
the issue in our -- in our brief for the respondent
saying, find us a statute where Congress has ever allowed
that kind of norass to exist, and -- and the reply brief
is utterly silent on that. And for good cause, because
there is no reason to assune that Congress woul d have
adopted that interpretation. And therefore, if you follow
the rule of construction fromWIson v. Garcia and if you
accept what | think you cannot help but except, which is
t hat arising under is not an unanbi guous line --

QUESTION: Do you think there may be an equal
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protection problemthere?

MR. PHI LLIPS: Well --

QUESTI ON: When a person says, you know, | -- |
can sue within 4 years. Sonebody el se can only sue within
2 because | am-- | am an enpl oyee above 25 and -- and |
only got ny cause of action later. And -- and the one
reason for the difference is ny statute was enacted | ater
t han yours.

MR. PHILLIPS: Is it irrational? Yes. |Is it
unconstitutional? Probably not under the standards that
| oosely govern these kinds of issues unless sonmebody can
attach it to sonme kind of --

QUESTION: M. Phillips, would this be a
different case if instead of enacting the statute it did
in 1991, they -- they sinmply had an amendnment that said in
addition to the coverage of the preexisting 1981, we wll
add the additional brand new cause of action which wll
all ow recovery for what happens after you get on the job?

MR. PHILLIPS: | think if there were a 1981(d)
that was -- that was separately contai ned and that
expressed a clear indication from Congress that it really
meant to create a new cause of action, that it woul d nake
sense under those circunstances for 1658 to apply to that
particul ar situation.

But | think what we're tal king about here is
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sinmply trying to ascertain Congress' intent, and | think
whet her you | ook at it under section 1981's lens or if you
| ook at it under section 1658's |lens, you end up at
exactly the sanme point.

QUESTI ON:  But -- but your answer seenms to ne to
suggest that if the statute has the sanme substantive
effect, you get one result in one formof -- type of
drafting and a different result with a different type of
drafting.

MR. PHILLIPS: That's -- to be sure. And it
goes back, | suppose, to the argunent that was nade by the
ot her side which is that there's a default rule and
Congress can always change it. The core of this is
Congress can al ways make its intent nore explicit in terns
of how it deals with the problem The question is, do you
want to create a reginme in which this Court is going to
have to be resol ving questions involving the neaning of
section 1658 for the foreseeable future?

Or doesn't it make sense to recognize that there
is, in fact, a -- a conplete set of causes of action to
which 1658 will routinely apply and that it will be spared
-- the courts will be spared and the litigants will be
spared the burden of having to sort out these kinds of
i ssues on a going-forward basis and recogni ze that we're

not going to pick up everything in the interinf
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But as Congress wants to go forward and create
new causes of action, the opportunity will arise, and it
can do so. But if it chooses to engraft it on an existing
infrastructure, then it seens to nme under those
ci rcunst ances, what the Court should do is say these cause
of action arises at this point in tim. It doesn't arise
because of the new statute. |It's a much sinpler, nuch
cl eaner way of dealing with the issue.

And -- and that's the one point |I did want to
make. | don't -- | have not heard the other side renotely
conpl ain that our approach has any of the kinds of
conplications. |I'mnot saying it's wthout issues, but

it's nowhere near the conplications --

QUESTION: No, but it has the -- it has the
conplications that -- that preexisted in trying to figure
out which State |aw applies and so forth and so on. It
says that reginme still survives in a lot of areas that it

woul d not survive if you take their side.

MR. PHILLIPS: But -- but Congress clearly
recogni zed that it was not prepared to elimnate that
regi me because -- because it would --

QUESTION: It seens to ne that --

MR. PHILLIPS: -- would have created all kinds
of problens on a retroactive basis. It didn't want to --

it didn't want to unsettle expectations.
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QUESTION: But it seens to me that to the extent
you are changing that regine, you're -- you're bringing
nore certainty to the |aw because that is an inherently

confusing regine.

MR. PHILLIPS: Well you bring one formof -- of
conplication and one formof -- of clarity to it. But at
| east the -- it's the clarity you know rather than the
clarity you don't know -- or the confusion that you don't

know at this point. Courts have been dealing with the
question of how to borrow for a long time. The question
of how you're going to deal with section 1658 and what
conflicts in the circuits you're going to have to resolve
and what happens when Congress makes m nor nodifications
-- Congress makes lots of minor nodifications in every --

QUESTION:  Why -- why wouldn't all these
probl ens exist with your system just as nmuch if all that
has to happen to nake it valid under your systemis we
t ake these same words, maki ng appropriate nodification,
stick themin title 75 and call it New, New, New? | nean,
at that point we're going to have the same problemw th
the 15 versus the 25, wouldn't we? | nean --

MR. PHILLIPS: No, | don't -- | don't think so,
Justice Breyer, because --

QUESTI ON:  Why not? Because it would only apply

to the 25, you see -- or the 15. It wouldn't apply to the
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25.

MR, PHILLIPS: It will -- whatever the New, New,
New statute is, that will subject to the -- to the statute
of -- the 4-year statute of limtations.

QUESTION: That's right.

MR. PHILLIPS: There's no retroactivity issue
you need to worry about in that --

QUESTION:  No, but since it's the sane | anguage,
you see we discover that small industry would be subject
to the 4-year statute, but the larger firmwould be
subject to the old statute, just exactly what you're
conpl ai ni ng about under their interpretation.

MR. PHI LLIPS: But -- but if --

QUESTION:  Am | wrong about that?

MR. PHILLIPS: | think you are wong about that.
| think all -- if Congress has created a new statute, it
-- it has told you that this is one that's subject to --
to the 4-year statute of |imtations period on a going-
forward basis, and I think it's elimnated any of the
conf usi on.

And certainly Congress knows -- would know how
to do that if the Court were very clear in saying what
we're going to apply 1658 to is to new causes of action
that are specifically stated with an entire infrastructure

created to provide for them | don't think they have to
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do it in anewtitle 79 or whatever, but they clearly have
to do it by doing nore than sinply changing the definition
of a single set of ternms in a statute that is otherw se

| eft utterly unchanged under these circunstances.

If there are no other questions, Your Honors,
|"d urge you to affirm

QUESTI ON: Thank you, M. Phillips.

M. Newsom we'll hear from you.

ORAL ARGUMENT OF KEVI N C. NEWSOM
ON BEHALF OF THE FOR ALABAMA, ET AL.,
AS AM ClI CURI AE, SUPPORTI NG THE RESPONDENT

MR. NEWSOM M. Chief Justice, and may it
pl ease the Court:

As perhaps the nost frequent [itigants in suits
al l eging violations of Federal |law, the States and their
officers have an overriding interest in this case in
ensuring that section 1658 is construed to establish a
clear and easily discernible rule.

That in ny mnd | eaves two options. There are
effectively two clear options on the table. One is to

apply section 1658 to all section 1981 clainms and the

other is to -- is to continue the practice of applying
State borrowed statutes of limtations to all of those
cl ai ns.

Both of those rules create the sanme | evel of
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certainty, but one of those rules, nanely the -- the rule
that would apply section 1658 to all section 1981 cl ai ns,
is plainly inconsistent with Congress' intent and indeed
with the | anguage of section 1658 itself in that it would
apply to clains that on any understandi ng arose under
preexisting law. Accordingly, the State submts that the
respondent’'s position here is the best anong the avail abl e
al ternatives.

QUESTI ON: But, M. Newsom the reason that
Congress grandfathered the clains that already existed, as
M. Phillips said, was because of expectations that I'm
off the hook after 2 years, say. That -- that doesn't
exi st when a right is created, a right to relief, that
didn't exist before.

MR. NEWSOM  Well, | think the -- the
expectations that Congress sought to protect in -- in
section 1658 were expectations with respect to certain
categories of clainms. 1In enacting section 1658 Congress
recogni zed that there were certain categories of clains
t hat had devel oped established |imtations rules. For
i nstance, under this Court's then-recent decisions in
W Ilson v. Garcia and Goodman v. Luken Steel, section 1983
claims as a -- as a category and section 1981 clains as a
category were both subject to single borrowed State

statutes of limtations. So | think the expectation that
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Congress sought to protect was the expectation of a
litigant that | have a 1981 claimand it will be subject
to the following statute of limtations.

So | think the -- that -- | nmean, it sounds to
me that there is agreenent this nmorning that -- that the
appropriate test to apply is the test whether or not
Congress has created a new cause of action. | think the
cl earest evidence that Congress has done that, that
Congress has created a new cause of action, is where
Congress creates and enacts an entirely new, separate
statutory section. And again, contrary to petitioners'
suggestions -- and Justice Kennedy is quite right -- there
are nunerous times that Congress has, since Decenber 1 of
1990, created an entirely new and freestandi ng causes of
action to which section 1658 would certainly apply.

Now, Congress' choice in the 1991 Civil Rights
Act not to create a new statutory section and instead to
-- to work within the four corners of section 1981 and to
-- to fine tune the existing cause of action that already
existed in section 1981 is a strong indication --

QUESTION:  How can you say it's fine tuning an
exi sting cause of action if the plaintiff couldn't have
recovered before the 1991 anendnent ?

MR. NEWSOM  Well, | think the -- the key

consideration here is that Congress had a choice in the

47

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

1991 act how it would respond to this Court's decision in
Patterson. It was acting against a very specific
backdr op.

QUESTION:  Would you agree with M. Phillips if
they'd witten a different statute that cane out with
exactly the sanme result, but they just said -- it would
not -- not redefine words but sinply said, in addition to
what you can already do you, you nay al so recover for what
happens on the job?

MR. NEWSOM | agree with M. Phillips, and
having -- having just said that the strongest indication
of Congress' intent to create a new cause of action would
be its creation of an entirely new statutory schenme, | do
agree that as -- as Congress noves away from that
paradigm that it may, for instance, in a freestandi ng
section 1981(d), if it enacts all of the elenents of a new
-- of a newclaim that yes, indeed, that would create a
new cause of action within -- within the neani ng of
section 1658.

QUESTION: But if it had done that, then we'd
still have the same problenms of deciding whether the -- a
particular -- like class 2 in this case, whether they cone
under one section rather than the other. You'd have that
probl em t hen.

MR. NEWSOM I"'mnot -- I'mnot sure that that's
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exactly right. The problemwth class 2 -- and tell me if
"' m m sunderstanding. The problemwth class 2 is that
class 2 rises or falls on a given set of -- on a given set
of facts. The district court did not conclude whet her
this class of -- this class of plaintiffs' pronotion and
assi gnnment claims would succeed on a specific set of
facts. The problem-- and that we think is the -- the
probl eminherent in petitioners' position that ties the
question of whether a new cause of action has been created
to the viability of a given claimrather than | ooking, as
section -- as section 1658 directs the Court to do, what
-- to -- to whether or not a civil action is created. A
civil action in my mnd speaks to your ticket into court,
not so much with respect to what happens to you once you
get there. So --

QUESTION: | -- | suppose any suggestion that we
woul d be creating a -- a problemfor Congress in giving it
-- in posing a dilemm for it is that they can provide,
nunber one, a new statute and have the statute of
limtations set forth specifically.

MR. NEWSOM Well, that's certainly true. Any
-- | -- 1 certainly agree that any rule this Court adopts
coul d be superseded by a subsequent amendnent of -- of an
enact nent by Congress. But in the nmeantinme, this Court we

t hi nk ought to adopt a rule that m nim zes confusion and
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-- and maxi m zes certainty. That, in essence, is -- iIs
the -- is the -- the proposition com ng out of this
Court's decision in Wlson v. Garcia, as M. Phillips
said, which is that in that case, Justice O Connor, for

i nstance, made a very good point in her dissent that -- in
that 1983 clains run the gamut from police brutality
claims on the one hand to -- to school desegregation cases
on the other and thought that it just didn't nake sense to
apply a single statute of limtations to such a w de
variety of clains.

And this Court held -- and | submt correctly --
that the practical considerations, those of maxim zing
certainty and mnimzing litigation, required the
enactment -- or the -- the inposition of a single
categorical, some would surely say formalistic, statute of
limtations. And the sane practical considerations
obt ai ned here at |east --

QUESTION: It's also true, is it not, that this
is one of those unique cases in which the -- the 4-year
rule will help sone plaintiffs and hel p defendants in
ot her cases because sone of the State statutes for certain
causes are actually longer than 4 years? So soneti nes
it's cutting it down and sonetinmes it's expanding it.

MR. NEWSOM That's certainly right.

And the State's principal interest here is in --
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isina-- aclear statute of limtations, not necessarily
the shortest statute of limtations. Qur interest here is
-- is principally in clarity.

So again, if I can just enphasize, Congress --
Congress acted in section -- or rather in the 1991 act
agai nst a very specific backdrop, nanely this Court's
t hen-recent decision in Goodnman v. Luken Steel, which held
that a -- that a single borrowed State statute of
[imtations would apply to all section 1981 clainms. Now,
if Congress wanted to wal k away from Goodman and create a
new cause of action so as to trigger section 1658's 4-
year statute, then our submi ssion is then it had to be
cl ear about what it was doing. It had to -- in the
paradi gmatic exanple, it had to create a new standal one
section. At the very least, it had to create a -- a self-
contai ned and freestanding civil action within the
confines of section 1681. But where it nmerely defined the
termin a preexisting cause of action, we submt that that
is sinmply not clear enough to -- to apply the -- the 4-
year statute.

If there are no further questions.

QUESTION:  One other question, if I my. Are
there other statutes like -- that have just made a
substantive amendnent nerely by redefining a ternf? |

think this is kind of a -- this is kind of an unusual
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statute and it may be a very unusual problem we've got.

MR. NEWSOM  There may wel|l be Justice Stevens.
not that 1'maware of off the top of ny head.

QUESTI ON:  Thank you, M. Newsom

Ms. Gorman, you have 4 m nutes renmaining.

REBUTTAL ARGUMENT OF H. CANDACE GORMAN

ON BEHALF OF THE PETI TI ONERS

M5. GORMAN: Thank you, M. Chief Justice.

Justice Stevens, if | can answer your | ast
guestion. Yes, there was another statute that | can think
of and that's the Pregnancy Discrimnation Act although
this is before 1990. So the 1658 question doesn't cone
into play. But title VI was anmended just to add that
cause of action for pregnancy discrimnation --

QUESTION: And did they do it -- did that
statute do it just by redefining a term redefining --

MS. GORMAN: Correct, Your Honor, by redefining
di scrim nation based on sex to also include discrimnation
i n pregnancy.

QUESTION:  Yes. That was in response to our
G | bert case.

M5. GORMAN: Correct.

Your Honor, defendant raised two statutes that
they -- that they could now point to that they said would

benefit from section 1658. They pointed to the Miuhammd
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Al'i Boxing Act and the anti-discrimnation |aw. And
submt to this Court, as Justice Breyer said, those aren't
going to be new acts either because if you | ook at those
acts, they're actually anmendi ng previous acts, and they
pull definitional terms out of previous acts from before
1990.

I f defendant's interpretation is accepted by
this Court, then we are basically saying section 1658 is a
nullity because we have scoured the statutes enacted by
Congress after Decenber 1st, 1990 and we could not find
one statute that would benefit from section 1658, because
Congress often takes terns or definitions or causes of
action from previous statutes and anends, even when it
thinks it's creating or it looks like it's creating
sonet hi ng brand new.

QUESTION: | -- | don't know what you're saying
when you say it takes it fromthem Do you nean it just
copies themin the new act? Are you counting situations
in which they recite it in the new | egislation?

MS. GORMAN: Correct, Your Honor, where they
t ake - -

QUESTION: Well, | don't think --

MS. GORMAN: -- terns out of the new -- out of
ol d I egislation.

QUESTION: | don't think your opponent would --
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woul d count them | -- 1 think only if -- if you rely
upon the earlier statute for the definition, not if you
sinply copy that definition in the new statute, | don't
t hi nk he woul d consider that to be covered.

MS. GORMAN:  Well, Your Honor, if that's the
case, then | think what respondent nust be suggesting then
is that section 1658 would only cone into play if the new
statute was the only statute you were relying on. And |
don't think that's what section 1658 is stating. | think
if -- even if this Court says, we're relying on old
section 1981, as well as 1981 as anended by the Civil
Rights -- Civil Rights Act, clearly our claimis still
dependent on the 1991 act and therefore section 1658 would
still cone into play.

And as far as confusion, defendant suggested
that there was even confusion in this case because the
judge in our case did not know if class 2 clainms were
covered by this section 1658. There is no confusion wth
the court. It just wasn't briefed before the court.

There was no record before the court because we had asked
for a slightly different definition in our class
certification, and the judge went beyond that definition
and established a different class for the class 2. So the
judge just didn't have the record and he thought we could

figure that, which I think we probably could. And | think

54

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

the answer is going to be that the class 2 clains al so
fall under the 1658 statute.

The question before this Court is a narrow one:
does section 1658 apply to plaintiffs' cause of action for
racial discrimnation and term nation? Those clains were
not created until the 1991 Civil Rights Act, and | submt
to the Court that section 1658 should apply to those
cl ai ns.

Thank you.

CHI EF JUSTI CE REHNQUI ST: Thank you, Ms. Gor man.

The case is submtted.

(Wher eupon, at 11:23 a.m, the case in the

above-entitled matter was submtted.)
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